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Regulates discharges to navigable waters 
Navigable waters defined as waters of the 

United States, including territorial seas 
EPA defines “waters of the United States” in its 

various regulations 
Proposed revisions to definition on 4/21/2014 
 Comment period extended to 11/14/14 

Clean Water Act 



Current definition: 
  (a) All waters which are currently used, were 

used in the past, or may be susceptible to use 
in interstate or foreign commerce, including 
all waters which are subject to the ebb and 
flow of the tide 

Proposed definition: 
  No change; now (a)(1) 

Water of the US 



Current definition: 
 (b) All interstate waters, including interstate 

“wetlands” 
 
Proposed definition: 

 No change; now (a)(2) 

Water of the US 



Current definition: 
 (f) The territorial sea 

 
Proposed definition: 

 (a)(3) The territorial seas 

Water of the US 



Current definition: 
  (c) All other waters such as intrastate lakes, rivers, streams 

(including intermittent streams), mudflats, sandflats, wetlands, 
sloughs, prairie potholes, wet meadows, playa lakes, or natural 
ponds the use, degradation, or destruction of which would 
affect or could affect interstate or foreign commerce including 
any such waters:  

 (1) Which are or could be used by interstate or foreign travelers 
for recreational or other purposes; 

 (2) From which fish or shellfish are or could be taken and sold 
in interstate or foreign commerce; or 

 (3) Which are used or could be used for industrial purposes by 
industries in interstate commerce 

Water of the US 



Proposed definition: 
 (a)(7) On a case-specific basis, other waters, 

including wetlands, provided that those waters 
alone, or in combination with other similarly 
situated waters, including wetlands, located in 
the same region, have a significant nexus to a 
water identified in paragraphs (a)(1) through 
(a)(3) of this definition 

Water of the US 



Proposed new definition of “significant nexus”: 
Significantly affects the chemical, physical, or 

biological integrity of a water defined in (a)(1)-
(3) 
Significant means more than speculative or 

insubstantial 
Consider similarly situated waters that can be 

evaluated as a single landscape unit 
 Rapanos v. U.S., 547 U.S. 715 (2006) 

Water of the US 



Current definition: 
  (d) All impoundments of waters otherwise 

defined as waters of the United States under 
this definition 

Proposed definition: 
 (a)(4) All impoundments of waters identified 

in paragraphs (a)(1) through (3) and (5) of 
this definition 

Water of the US 



Current definition: 
  (e) Tributaries of waters identified in 

paragraphs (a) through (d) of this definition 
Proposed definition: 

  (a)(5) All tributaries of waters identified in 
paragraphs (a)(1) through (4) of this 
definition 

Water of the US 



Proposed new definition of “tributary”: 
Water with bed and banks and ordinary high 

water mark  
Wetland, lake, or pond 
Contributes flow, either directly or through 

another water, to a water defined in (a)(1)-(4) 

Water of the US 



Current definition: 
  (g) “Wetlands” adjacent to waters (other 

than waters that are themselves wetlands) 
identified in paragraphs (a) through (f) of 
this definition 

Proposed definition: 
  (a)(6) All waters, including wetlands, 

adjacent to a water identified in paragraphs 
(a)(1) through (5) of this definition  

Water of the US 



Definition of “wetland” did not change 
Those areas that are inundated or saturated by 

surface or groundwater at a frequency and 
duration sufficient to support, and that under 
normal circumstances do support, a prevalence 
of vegetation typically adapted for life in 
saturated soil conditions 
Include swamps, marshes, bogs and similar 

areas 

Water of the US 



 
Proposed new definition of “adjacent”: 
Bordering, contiguous or neighboring 
Can be separated from other waters by man-

made dikes or barriers, natural river berms, 
beach dunes and the like 

Water of the US 



 
Proposed new definition of “neighboring”: 
Waters located within riparian area or 

floodplain of a water defined in (a)(1)-(5) 
Waters with a shallow subsurface hydrologic 

connection or confined surface hydrologic 
connection to such a jurisdictional water 
 

Water of the US 



 

Proposed new definition of “riparian area”: 
Area bordering a water where surface or 

subsurface hydrology directly influence the 
ecological processes and plant and animal 
community structure in that area 
Transition areas between aquatic and 

terrestrial ecosystems that influence the 
exchange of energy and materials between 
those ecosystems 

Water of the US 



 
Proposed new definition of “floodplain”: 
Area bordering inland or coastal waters 
Formed by sediment deposition from such 

water under present climatic conditions 
Is inundated during periods of moderate to 

high water flows 

Water of the US 



Not “waters of U.S.” in proposed rule: 
Waste treatment systems (no change) 
Prior converted cropland 
Ditches excavated in uplands 
Ditches not contributing flow 
Artificially irrigated upland areas 
Artificial lakes or ponds 
 

Water of the US 



Not “waters of U.S.” in proposed rule: 
Artificial reflecting pools 
Small ornamental waters 
Water-filled depressions in construction areas 
Groundwater 
Gullies, rills, non-wetland swales 

 

Water of the US 



PA Clean Streams Law defines “waters of the 
Commonwealth”: 

 Any and all rivers, streams, creeks, rivulets, 
impoundments, ditches, water courses, storm 
sewers, lakes, dammed water, ponds, springs 
and all other bodies or channels of conveyance 
of surface and underground water, or parts 
thereof, whether natural or artificial, within or 
on the boundaries of this Commonwealth 

Waters of the Commonwealth 



DEP comments proposed rule: 
Submitted on Oct. 8, 2014 
PA has significant and robust State regulatory 

program that EPA/Corps have failed to consider 
Not appropriate to attempt to overcome 

structural and authority limitations of the 
Clean Water Act by revising definition 
Premature since SAB Connectivity Report has 

not been finalized 

Water of the US 



DEP comments proposed rule: 
No confusion with current definition in PA 
One size does not fit all 
Focus on Section 404 permitting problematic 

for Section 402 NPDES permitting 
Creates more confusion than it clarifies 
EPA/Corps claims that permitting programs will 

not change are not adequate  

Water of the US 



DEP comments proposed rule: 
“Significant nexus” approach not practical 
Wet weather/stormwater conveyance or 

treatment systems not excluded 
Significant impact to implementation resources 
Potential to expand CWA jurisdiction 
Specific changes to definitions of neighboring, 

floodplain, tributary and significant nexus   

Water of the US 



For any additional questions: 
 

Kimberly Childe 
Bureau of Regulatory Counsel 

kchilde@pa.gov 
 



These materials do not necessarily reflect the 
views of the Commonwealth, the Office of 
General Counsel or the PA Department of 

Environmental Protection. 
 

Disclaimer 
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